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The plaintiffs in these two class actions bring suits
agai nst the producers of Wellbutrin XL, Biovail Corp., Biovail
Laboratories, Biovail Laboratories International (together,
“Biovail”), and its distributors, SmthKline Beecham Corp. and
A axoSm thKline PLC (together, “GSK"), for illegally conspiring
to prevent generic versions of Wellbutrin XL, or buproprion
hydrochl oride, fromentering the Anerican narket.

The Court is presented with notions affecting class
representation in both actions. 1In the direct purchaser action,
the current class representative Rochester Drug Co-Qperative
(“RDC’) noves for voluntary dism ssal w thout prejudice pursuant
to Rule 41(a)(2) of the Federal Rules of Cvil Procedure. As a
condition of dism ssal, RDC seeks to be relieved of its duty to
conply with a discovery order issued by the Court on March 11,
2010. The Court will dism ss RDC without prejudice, on the
condition that RDC conplies with the Court’s March 11 Order.

In the indirect purchaser action, Aetna Inc. (“Aetna”)

noves for mandatory intervention pursuant to Rule 24(a)(2) of the



Federal Rules of Civil Procedure and perm ssive intervention
pursuant to 24(b)(1)(B). The Court denies Aetna’ s notion because
Aetna has not fulfilled the requirenents for mandatory
intervention and perm ssive intervention is not warranted under

t hese circunst ances.

Procedural History

The direct purchaser action began on May 23, 2008, when
Meijer Inc. and Meijer Distribution, Inc. (“Meijer”) filed a
class action conplaint against Biovail and GSK. RDC filed its
own cl ass action conplaint on May 27, 2008. Indirect purchaser
Pl unbers and Pipefitters Local 572 Health and Wl fare Fund
(“Local 572") also filed a class action conpl aint agai nst the
def endants on May 23, 2008. Four other indirect purchaser class
action conmplaints were filed in the follow ng two nont hs.

The cases were consolidated into two separate actions
in a Stipulated Order dated June 24, 2008. The plaintiffs filed
consol i dated class action conplaints in both actions on July 10,
2008. Biovail and GSK each filed notions to dismss in both the
direct and indirect purchaser actions on Septenber 10, 2008. The
Court held a hearing on the notions on February 26, 2009. In a
Menor andum and Order dated March 16, 2009, the Court denied the
defendants’ notions to dismss the direct purchaser plaintiffs’

conpl aint except for the direct purchaser plaintiffs’ clains that



Bi ovai |l engaged in substantive nonopolization, which were
di sm ssed.

The indirect purchaser plaintiffs anended their class
action conplaint on March 26, 2009. In the anended class action
conplaint, the indirect purchaser plaintiffs asserted clains
arising out of the laws of 44 states and the District of
Colunmbia. After the amendnent, the Court denied the defendants’
pendi ng notions to dism ss as noot, and the defendants each filed
a notion to dismss the anended cl ass action conplaint on Apri
30, 2009.

In a Menorandum and Order dated July 31, 2009, the
Court held that the indirect purchaser plaintiffs have standing
only in those states where the nanmed plaintiffs are |ocated or
their menbers reside or in which the nanmed plaintiffs rei nbursed
purchases of Wellbutrin XL made by its nenbers. As a result, the
Court dism ssed a nunber of the indirect purchaser plaintiffs’
clains for lack of standing. The Court dism ssed several
remaining clains for failure to state a claim including the
i ndirect purchaser plaintiffs’ clains arising under Florida' s
antitrust law and clains arising under the consuner protection
laws of Illinois, Nevada, New York and Chio. Finally, the Court
di sm ssed the indirect purchaser plaintiffs’ unjust enrichnent
clainms and all clains against Biovail that relied on a theory of

subst antive nonopolization. The Court allowed the indirect



purchaser plaintiffs to nove forward on six clains: antitrust
clainms arising under the laws of California, Nevada, Tennessee,
and Wsconsin, and consuner protection clains arising under the
| aws of California and Florida.

After deciding the defendants’ notions, the Court held
a schedul i ng conference on August 4, 2009. At the conference,
counsel for the direct purchaser plaintiffs urged the Court to
establish “truly firmdates which only under extraordinary
ci rcunst ances ought to be changed.” Transcript of August 4,
2009, Scheduling Conference at 66:18-20. 1In an Order dated
August 5, 2009, the Court established a joint schedule for both
the direct and indirect actions. A class certification hearing
covering both actions was schedul ed for May 14, 2010. The Court
stated in the Order that the “deadlines are set in stone and wl |
not be continued except for extraordinary circunstances.”

The parties then proceeded with discovery in both
cases. During discovery, the direct purchaser plaintiffs noved
to conpel the defendants to produce docunents fromthe underlying
patent litigations that fornmed the basis of the plaintiffs’ claim
that the defendants engaged in shamlitigations. The defendants
and the third-party generic drug manufacturers involved in those
[itigations objected on the ground that the docunents were
covered by confidentiality or protective orders entered in the

underlying litigations. Upon the agreenent of the parties, the



Court nodified the parties’ stipulated protective order to add
extra protection to the materials produced fromthe underlying

| awsuits and, in an Order dated Decenber 7, 2009, ordered the

def endants to produce docunents responsive to the direct
purchaser plaintiffs’ requests in accordance with the nodified
protective order. The parties continued with discovery, and the
plaintiffs filed their notion for class certification on Decenber
14, 2009.

GSK filed two notions to conpel discovery in the direct
purchaser action in February of 2010. GSK's first notion, filed
on February 18, 2010, was a notion to conpel discovery regarding
ot her antidepressants fromboth Meijer and RDC. The second
notion, filed on February 24, 2010, was a notion to conpel
specifically directed at RDC. Both of GSK s di scovery notions
requested, in part, that the Court conpel the direct purchaser
plaintiffs to respond to requests for docunents pertaining to
their pricing and sales of Wellbutrin XL and ot her
antidepressants. In order to prevail on their antitrust clains,
GSK expl ai ned, the direct purchaser plaintiffs nust show that the
def endant s possessed nonopoly power or restrained trade in a
rel evant product market. The direct purchaser plaintiffs’
conplaint alleged a narrow product market, consisting of just
Wel lbutrin XL and its generic equivalents. GSK sought discovery

relevant to showing that Well butrin and its generic equival ents



conpete in a broader product market. Such discovery included
information regarding the direct purchaser plaintiffs’ pricing
and sal e of antidepressants, including internal decision making
docunents, which GSK believed would show that the direct
purchaser plaintiffs consider Wellbutrin XL to be interchangeable
Wi th various other drugs.

In response, the direct purchaser plaintiffs did not
argue that such information was burdensonme to produce. |Instead,
they objected on the ground that docunents pertaining to their
sales and pricing to their custoners, including docunents
pertaining to their internal decision making on pricing and
sal es, conprised inperm ssible “downstream di scovery.” Such
downstreamresale information, the direct purchaser plaintiffs
argued, is not relevant in a direct purchaser antitrust action in
whi ch the direct purchaser plaintiffs do not allege an overcharge
theory of damages and do not seek damages relating to | ost sales,
profits or other “downstreant injury.

Before GSK had filed its notions, Biovail had filed a
notion to conpel discovery directed solely at Meijer. Its
motion, filed on February 8, 2010, sought, in part, discovery
simlar to the discovery sought by GSK, including docunents
relating to sales, pricing and internal decision-nmaking and
strategy, from Meijer’s assignor, Frank W Kerr, Co. (“Kerr”).

Meijer claimed to be the assignee of Kerr’s clains arising out of



purchases of Wellbutrin XL that Kerr made during the class
period. Biovail’s notion argued that the defendants were
entitled to discovery fromKerr and that, apart frominconplete
transactional data, Meijer had not produced a single docunent
fromKerr.

Mei j er never responded to Biovail’'s notion. |nstead,
whil e the defendants’ notions were pending, the Court received a
letter fromMeijer’s counsel dated March 1, 2010. The letter
stated that Meijer intended to seek voluntary di sm ssal because
Meijer’s counsel was in the mdst of a four week trial in Boston,
Massachusetts. Counsel stated that Meijer sought voluntary
dism ssal to avoid disrupting the cases’ schedule due to the
trial.

The Court held an on-the-record tel ephone conference on
March 3, 2010, and discussed the defendants’ notions and Meijer’s
request for dismssal. During the call, GSK stated its position
that Meijer’s dism ssal should be with prejudice, raising the
concern that it would be prejudiced if it could not obtain tinely
di scovery from Meijer and Kerr and that it had been prejudiced by
t he expense of producing hundreds of thousands of docunents
responsive to the indirect purchaser plaintiffs’ discovery
requests. Biovail, however, did not object to the Court’s
di sm ssing Meijer wthout prejudice, reasoning that the expense

of pursuing further discovery from Meijer and Kerr and of



def endi ng agai nst two cl ass representatives outwei ghed any
prejudice fromdismssal. After sonme discussion on the issue of
prejudice to the defendants, GSK and Biovail both agreed to all ow
Meijer to be dismssed without prejudice, on the condition that
Meijer would not seek to reenter the case as a cl ass
representative. Meijer was dism ssed by an Order of that date,
and Biovail’s notion to conpel was denied as noot. The portion
of GSK's notion to conpel discovery regarding other
anti depressants that was directed at Meijer was al so rendered
noot .

In an Order dated March 11, 2010, the Court ordered
RDC, the sole remaining class representative of the direct
purchaser class, to produce docunents responsive to GSK' s
requests. The Court did not decide whether the discovery
requested by GSK was “downstreani or not. The Court found that,
because such discovery would be crucial to the defendants’
def enses concerning the rel evant product market size, the
di scovery was rel evant regardl ess of whether it was “downstreant
di scovery.

I n an unopposed notion, the defendants requested that
the class certification deadlines be extended due to a nunber of
di scovery delays. The Court, in an Order dated March 10, 2010,

granted the notion and extended the class certification deadlines



and reschedul ed the class certification hearing for August 6,
2010.

On April 8, 2010, the Court held a tel ephone conference
at RDC s request. During the conference, RDC s counsel stated
that RDC was reluctant to produce certain itens conpelled by the
Court’s March 11 Order. RDC s counsel asked the Court to place
both the direct and indirect purchaser actions in civil suspense
for 30 days while RDC sought a replacenent class representative.
The defendants did not oppose the request, and the Court placed
the cases i n suspense.

RDC submtted a letter to the Court dated May 7, 2010,
formally stating that it intended to withdraw as the cl ass
representative. RDC filed a notion for voluntary dism ssa
pursuant to Rule 41(a)(2) on May 14, 2010. The sane day, the
di rect purchaser plaintiffs filed a notion to substitute
Prof essional Drug Corporation (“PDC’) as the class
representative.

Meanwhi | e, Aetna noved to intervene in the indirect
pur chaser action on May 13, 2010. The Court held oral argunent

on the three notions on June 16, 2010.1

! At oral argument, the parties reached agreenent on the
di rect purchasers’ notion to substitute the class representative.
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1. Analysis

The Court first considers RDC s notion to be
voluntarily dism ssed fromthe direct purchaser action and then
turns to Aetna’s notion to intervene in the indirect purchaser

action.

A. RDC s Motion for Voluntary Disnissa

The defendants argue that, if the Court dism sses RDC,
RDC shoul d be obliged to produce the docunents conpelled by the
Court’s March 11 Order as a condition of dism ssal and the
di sm ssal should be with prejudice.

Rul e 41(a)(2) of the Federal Rules of G vil Procedure
provi des that an action nmay be di sm ssed upon order of the Court,
“on ternms that the court considers proper.” Voluntary di sm ssal
under Rule 41(a)(2) falls within the discretion of the district

court. Sinclair v. Soniform Inc., 935 F.2d 599, 603 (3d Cr

1991). Dism ssal, however, should be generally granted unless it
woul d subject “the defendant to plain prejudice beyond the

prospect of subsequent litigation.” Westinghouse Elec. Corp. v.

United Elec. Radio & Mach. Wrkers of Am, 194 F.2d 770, 771 (3d

Cr. 1952), cert. denied, 343 U S. 966 (1952).

When considering the effect of a voluntary di sm ssal
under Rule 41(a)(2), a court nust evaluate the presence or extent

of any prejudice to the defendants caused by the dism ssal.
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Ferquson v. Eakle, 492 F.2d 26, 29 (3d Cr. 1974). Terns and

conditions are generally inposed by the district court under Rule
41(a)(2) for the protection of the defendant from such prejudice.

9 Wight & MIler, Federal Practice and Procedure, 8§ 2366 (3d ed.

2008). Courts have inposed a variety of terns and conditions,
including the inposition of costs or attorneys’ fees or
requirenents that the plaintiff produce docunents or agree to
all ow di scovery to be used in any subsequent action. 1d.
The Court considers it proper to condition RDC s
vol untary di sm ssal upon its production of the Court-ordered
di scovery described in the March 11 Order. RDC filed one of the
original conplaints in the direct purchaser action. 1It, along
with the other direct purchaser plaintiffs, urged the Court to
move swftly onits claims. It requested and received a
significant anmount of discovery fromthe defendants and third
parties, including sensitive material controlled by
confidentiality and protective orders entered in other |awsuits.
RDC now seeks dism ssal solely on the ground that the
Court has ordered it to produce rel evant discovery, such as
docunents related to its internal business and conmerci al
deci sion nmaking, that it considers to be sensitive — so sensitive
that RDC woul d not agree to the Court’s suggestion of producing
such docunents under an “attorneys’ eyes only” agreenent. The

avoi dance of an adverse discovery ruling, however, is not a
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conpel ling grounds for dismssal wthout prejudice. See, e.q.

In re Vitamns Antitrust Litigation, 198 F.R D. 296, 304 (D.D.C

2000) (finding the avoidance of a discovery obligation to be
“largely i nadequate” as a ground for a notion for voluntary
di sm ssal and to be “sonewhat indicative of bad faith”).

The defendants al so woul d be prejudiced by such a
di sm ssal. The discovery at issue conprises a narrow group of
rel evant docunments that go to the heart of the defendants’
antici pated defense regarding the size of the rel evant product
mar ket. The defendants sought this discovery specifically from
RDC because of its status in the market. The defendants cannot
obtai n equi val ent di scovery fromthe direct purchaser plaintiffs’
proposed new cl ass representative, PDC. RDC has a significantly
| arger presence in the market than PDC. GSK avers, and RDC does
not di spute, that RDC services over 800 pharmacies in four states
and, with annual sales of $464 mllion as of March 31, 2005, is
the tenth | argest drug wholesaler in the United States. PDC, on
t he ot her hand, has annual sales totaling |less than $10 mlli on,
has si x enpl oyees, and has sales only in southern M ssissippi.

As a conprom se, RDC has offered to produce transaction
price data fromits database, showi ng the prices at which it

sells approximately 36 other antidepressants.? Under the

2 The Court notes that this pricing data is downstream

di scovery and was not specifically required under the March 11
O der.
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conprom se, RDC would be allowed to withhold its interna

deci si on- maki ng docunents in exchange for producing this data.
This transactional price data is an insufficient replacenent for
the discovery ordered by the Court. The internal decision-nmaking
docunents are nore relevant and nore pertinent to the defendants’
antici pated market-size defense and | ess burdensone for the

def endants to anal yze than the price data that RDC has offered to
pr oduce.

The defendants al so request that RDC be dism ssed with
prejudi ce, on the ground that RDC showed a | ack of diligence and
unnecessary delay in bringing this notion. The Court, however,
declines to do so.® Counsel for GSK stated at oral argunent that
GSK's primary concern is the discovery at issue. Transcript of
June 16, 2010, Oral Argunent at 8:3-13. Although RDC seeks
di sm ssal at a developed stage in the litigation, any prejudice
to the defendants that would result fromRDC s dism ssal wll be
adequately renedied by requiring RDC to conply with the Court’s

Order as a condition of dism ssal.

3 Rul e 41(a)(2) provides that “[u]less the order states
ot herw se, dism ssal under this paragraph . . . is wthout
prejudice.” The rule, therefore, envisions that a court may

order dismssal with prejudice. See also Wight & Mller, 8§ 2366
(“Under certain circunstances, a court as a ‘termand condition
of dismssal, may dism ss an action with prejudice.”).
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B. Aetna’'s Motion to |Intervene

Aet na noves for both nmandatory and perm ssive
intervention under Rule 24, arguing that it has standing in every
jurisdiction in the United States, not just the five states in
whi ch the current indirect purchaser plaintiffs have standing.

Mandatory intervention is governed by Rule 24(a)(2) of
the Federal Rules of Civil Procedure, which provides, in relevant
part,

[o]n tinely notion, the court nust permt

anyone to intervene who: (2) clains an

interest relating to the property or

transaction that is the subject of the

action, and is so situated that disposing of

the action may as a practical nmatter inpair

or inpede the novant's ability to protect

its interest, unless existing parties

adequately represent that interest.

Fed. R Cv. P. 24(a)(2). A prospective intervener nust satisfy
a four-part test for intervention as of right, show ng that (1)
the application for leave to intervene was tinely, (2) the
prospective intervener has a sufficient interest in the
underlying litigation, (3) there is a threat that the prospective
intervener’s interest will be inpaired or affected by the

di sposition of the underlying action, and (4) the existing

parties to the action do not adequately represent the prospective

intervener's interests. Li berty Mut. Ins. Co. v. Treesdale,

Inc., 419 F.3d 216, 220 (3d G r. 2005). A prospective intervener

must neet each of these requirenents. 1d.
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Rul e 24 al so provides for perm ssive intervention and
permts a court, on tinely notion, to allow anyone to intervene
who has a claimor defense that shares a common question of |aw
or fact with the main action. Fed. R Gv. P. 24(b)(1)(b). The
rule requires that, “[i]n exercising its discretion, the court
nmust consider whether the intervention wll unduly delay or
prejudi ce the adjudication of the original parties rights.”

Fed. R Cv. P. 24(b)(3).
Tineliness is a factor for both nmandatory and

perm ssive intervention. Delaware Valley Citizens' Council for

Clean Air v. Com of Pa., 4 F.2d 970, 973 (3d Cr. 1982). A

district court considers three factors to determ ne the
tineliness of an intervention notion: (1) how far the proceedi ngs
have gone when the novant seeks to intervene, (2) the prejudice
that delay nay cause the parties, and (3) the reason for the

delay. In re Fine Paper Antitrust Lit., 695 F.2d 494, 500 (3d

Cr. 1982).

Aet na has not provided an adequate reason for the
timng of its notion. Aetna's only stated reason for the del ay
is that it “periodically evaluates” cases in which it has an
interest and that such evaluation “takes tine.” Transcript of
June 16, 2010, Oral Argunent at 19:21-25. Such a statenent does
not satisfactorily explain why Aetna seeks intervention at this

stage of the litigation, over two years after the conplaint was
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filed, nine nonths after several of the clains it seeks to assert
were dismssed fromthe case, after much of the class
certification discovery has been conducted, and five nonths after
the plaintiffs filed their notion for class certification.

Intervention woul d prejudice the defendants by del ayi ng
the progress of this case. The defendants would have to respond
to Aetna’s conplaint and anal yze a | arge nunber of new cl ai ns,
potentially leading to the litigation of renewed notions to
dismss. Intervention would also require a new notion for class
certification fromthe plaintiffs and a significant anmount of
addi tional discovery, including volunmes of docunents and
addi ti onal depositions, briefing and expert reports. Al of this
woul d return the case to the position it was in nine nonths
before Aetna filed its notion, at |east, and delay further
pr ogr ess.

Aet na, however, argues that its notion is presunptively
tinmely. According to Aetna, the United States Court of Appeals
for the Third Crcuit has stated that a notion for intervention
by an absent class nenber is presunptively tinely if made before

an opt-out deadline has passed. 1n re Comunity Bank of Northern

Virginia, 418 F.3d 277, 314 (3d Cr. 2005).
That statenent, however, nmust be placed wthin the

cont ext of that case. In In re Community Bank, the naned

plaintiffs and the defendants, prior to any discovery, filed a

16



joint notion for prelimnary approval of a proposed nationw de
cl ass action settlenent. The district court granted the notion
| ess than a week | ater, adopting the parties’ proposed order
verbatim Notice of the settlenent was sent out in “early
August,” and opt-out elections were to be received by Cctober 1,
2003. A group of objectors filed a notion to intervene
chal l enging the fairness of the settlenent and arguing that the
current class representatives and cl ass counsel inadequately
represented their interests. The district court denied their
notion w thout prejudice pending the fairness hearing, and then
denied a renewed notion, nade orally at the fairness hearing,
with little explanation.

The interveners filed their original notion on
Cctober 1, 2003, less than two nonths after they had received
notice of the settlenent agreenent and before the expiration of
the opt-out period. The Court of Appeals stated that, under
t hese circunstances, “[t]he tine frame in which a class nenber
may file a notion to intervene chall engi ng the adequacy of cl ass
representation nust be at least as long as the tine in which s/he
may opt-out of the class.” [d. Under that standard, the
intervener’s notion was presunptively tinely. The Court of
Appeal s, however, remanded the case for the district court to

gi ve nore thorough consideration as to whether the class would be
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prejudi ced by the delay and whether the naned parties and cl ass
counsel provided adequate representation.
The Court of Appeals’ reasons for finding the In re

Community Bank interveners’ notion presunptively tinely are not

present in this case. Here, Aetna, with little explanation,
seeks intervention nine nonths after several of the indirect
purchaser plaintiffs’ clainms were dismssed. Substantial
di scovery has been conducted, the plaintiffs’ notion for class
certification has been filed, and the defendants were weeks away
fromfiling their brief in opposition. Mreover, even if the
Court were to presune no delay on Aetna’'s part, the notion would
still be untinely because Aetna’s intervention would prejudice
t he defendants by creating further del ay.

Regar dl ess of whether the notion is tinely, however,
Aetna also fails to neet the third and fourth el enents of the
test for mandatory intervention. Aetna fails to neet the third
el enent because, to the extent that Aetna seeks to raise clains
for which the plaintiffs have no standing, those clains wll be
unaffected by the outconme of suit and may be raised in a separate
conplaint. Aetna fails to neet the fourth el ement because, to
the extent that Aetna seeks to represent the indirect purchaser
class for clains already in this suit, these interests are

adequat el y represent ed.
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Al t hough Aetna has a sufficient interest in this
l[itigation through its status as a putative class nenber,? it has
not shown that this interest will be inpaired if it is not
permtted to intervene. In its notion, Aetna originally argued
that its interest would be inpaired by res judicata or a
potential stare decisis effect froma decision in this |awsuit,
arguing that its clains under the laws of all but the five states
involved in this suit nmay be |lost or harned w thout a cl ass
representative wwth standing in every state. The doctrines of
res judicata or stare decisis, however, would not have any effect

on clainms that are not presented in this litigation. See MlLune

v. Shamah, 593 F. 2d 482, 486 (3d Cr. 1979). Counsel for Aetna
conceded this point at oral argunent. See Transcript of June 16,
2010, Oral Argunent at 21:13-22:7.

| nst ead, Aetna now argues that, in the absence of a new
suit, it wll be legally prejudiced if it is not permtted to
bring clainms for which the current plaintiffs |ack standing.
Aetna, however, is not barred frombringing such a suit. In

fact, Aetna s counsel has stated that it has been given authority

4 Aetna avers that it provides health care benefits to
over 19 mllion nmenbers and pays for Wellbutrin XL in every state
in the union. It clains that it has suffered harmas a third

party payer who has paid, and continues to pay, for Wellbutrin XL
and its bioequival ents.

19



to file a separate conplaint should the Court deny its notion.
Transcript of June 16, 2010, Oral Argunent at 37:21-25.°

Nor has Aetna shown that the indirect purchaser
plaintiffs fail to provide adequate representation for the clains
already in this suit. Representation is generally considered
adequate unless it is shown that (1) although the intervener's
interests are simlar to those of a party, they diverge
sufficiently and the existing party cannot devote proper
attention to the intervener's interests; (2) there is collusion
between the representative party and the opposing party; or (3)
the representative party is not diligently prosecuting the suit.

Brody By and Through Sugzdinis v. Spang, 957 F.2d 1108, 1123 (3d

Cr. 1992). Aetna does not allege that (1) the indirect

purchaser plaintiffs interests diverge fromAetna s interests,

° Aetna again cites to In re Community Bank for the

proposition that, “[i]n the class action context, the second and
third prongs of the Rule 24(a)(2) inquiry are satisfied by the
very nature of Rule 23 representation.” 418 F.3d at 314. This,
of course, is true for clains currently present in a litigation.
There is no question that a final disposition of the clains
currently at issue in this case will affect Aetna’s rights as an
absent class nenber. Any other clains it may have, however, will
be unaffected by the disposition of this suit.

The sane reasoning applies to Aetna’s reliance on a

case in which it had been permtted to intervene. 1n re
Synthroid Marketing Lit., MDL No. 1182, 1998 W. 526566, at * 2
(N.D. Ill. Aug. 17, 1998). In that case, a proposed settl enent

woul d have extingui shed any rights by third-party payers, such as
Aet na, agai nst the defendants, and those payers were not
represented at settlenment. Aetna's rights under the |aws of the
states not represented in this case, however, will not be

ext i ngui shed by any outcone here.
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(2) the indirect purchaser plaintiffs and the defendants have
col luded, or (3) the indirect purchaser plaintiffs have not been
diligent in prosecuting the litigation.

| nstead, Aetna argues that the current plaintiffs
provi de i nadequate representation because their clains in several
states were dism ssed for |ack of standing and because the
plaintiffs recently discovered that they may | ack standing in
California.® The United States Court of Appeals for the Third
Crcuit, however, has stated that "[a] notion for intervention
under Rule 24 is not an appropriate device to cure a situation in
which plaintiffs may have stated causes of action that they have
no standing to litigate." MLune, 593 F.2d at 486. Such causes
of action should be brought in a separate suit. As for the
claims for which the indirect purchaser plaintiffs do have
st andi ng, Aetna has nmade no challenge to the adequacy of the
i ndirect purchaser plaintiffs’ representation.

Finally, Aetna argues that it should still be permtted
to intervene because intervention would pronote the efficient and

orderly use of judicial resources. This argunent is unavailing

6 The Court appreciates Aetna and the indirect purchaser
plaintiffs’ concern that the current plaintiffs may not have
standing in California. Aetna, however, has not requested that
it be permtted to intervene solely for purpose of preserving the
i ndirect purchaser plaintiffs’ California clainms. The indirect
purchaser plaintiffs have stated that they woul d be anendable to
such a notion. See Indirect Purchasers’ Statenent in Support of
Aetna’s Motion, at 6-7. The Court has not considered whether
such a limted interventi on woul d be appropri ate.
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for mandatory intervention because Aetna has failed to neet the
requi renents for mandatory intervention under the rule.

Nor does the Court find perm ssive intervention to be
appropriate. Gven the stage of the litigation, intervention
woul d prejudi ce the defendants by significantly del aying the
progress of this case. Watever efficiencies may have been
achieved in conbining Aetna’s clains with those of the current
plaintiffs at an earlier stage of the litigation have been | ost.
At this point, any clains that Aetna may have that are not
present in this suit will be nost efficiently litigated through a

separate conpl ai nt.

An appropriate order will follow separately.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: WELLBUTRI N XL : ClVIL ACTION

ANTI TRUST LI TI GATI ON )
NO. 08-2431 (direct)
NO. 08-2433 (indirect)

ORDER

AND NOW this 21st day of July, 2010, upon
consi deration of Rochester Drug Co-QCperative' s Mtion for
Vol untary Dism ssal Pursuant to Rule 41(a)(2) (Docket No. 192)
and the Direct Purchaser Plaintiffs’ Mtion to Substitute the
Cl ass Representative (Docket No. 191) in the direct purchaser
action (Case No. 08-2431); Aetna Inc.’s Mdtion for Intervention
Under Fed. R Civ. Pr. 24(a)(2) and 24 (b)(1)(B) (Docket No. 149)
in the indirect purchaser action (Case No. 08-2433); the
respective responses and replies thereto; and for the reasons
stated in a nenorandum of |aw bearing today’s date; |IT IS HEREBY
ORDERED t hat :

1. The Court GRANTS in part and DENIES in part
Rochester Drug Co-Operative’'s (“RDC’) notion. RDC is dismssed
wi t hout prejudice on the following conditions: (1) that it shall
not seek to reenter this case as a class representative, and (2)
that it shall produce the discovery ordered by the Court’s Order
dated March 11, 2010. RDC shall produce such discovery on or

bef ore August 6, 2010;



2. Upon the agreenment of the parties, the Court GRANTS
the direct purchaser plaintiffs’ notion to substitute the class
representative; and

3. The Court DENIES Aetna’ s notion for intervention.

It is FURTHER ORDERED t hat the parties shall confer to
reestablish a class certification and di scovery schedul e for
t hese cases. The parties shall submit a joint letter to the
Court detailing the outcome of that discussion. In the event
that the parties cannot reach an agreenment on scheduling, they
shal | separately submt such a letter detailing their respective
wi shes. The parties shall have until August 6, 2010, to submt,

jointly or separately, such letters.

BY THE COURT:

[s/Mary A. MLaughlin
MARY A. McLAUGHLI N, J.
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